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CURRENT TOPICS. 





As to the question how far the concealment 
of a previously unchaste life on the part of a 
woman about to be married, is such fraud as 
to vitiate the marriage contract, Mr. Justice 
Donohue, of New York, recently said in a 
case before him: ‘‘It was urged at great 
length that the defendant’s prior life inter- 
fered with the objects of the marriage and 
left the plaintiff socially under a ban. There 
is not the slightest proof to sustain this argu- 
ment; but for the meddling of the plaintiff’s 
mother and sister up to this moment, there is 
nothing to open the scandal. He asked no 
questions of his wife when they suggested it. 
He made no complaiut, but seems to have 
simply started on the tour of post discovery 
suggested by them. Assuming, as stated in 
the opening, all that plaintiff claims—that this 
defendant, years before he married her, had 
lived in illicit commerce with another man, 
yet for years after she had done the wrong 
she had, as far as the evidence here shows, 
obtained a standing and position, and was ac- 
cepted by the plaintiffs as a respectable per- 
6on, whom they were introducing as a re- 
spectable woman—was she, having obtained 
this position and character, compelled vol- 
untarily and unasked to expose, to one who 
appears to have sought her, her former fall? 
It seems to me this is asking too much of 
human nature; and, if the failure to so dis- 
close former frailties is to dissolve a mar- 
riage, it is equally applicable to both parties, 
and would open a source of scandal and 
misery that it does not seem to me the courts 
are bound to open. The world is full of 
scandal enough, without compelling all scan- 
dals to be kept alive. Cases are cited where 
the defendant was enciente at the time of 
marriage, and the effect of the marriage 
would be to foist a child not his own on the 
injured party—in which for this, or some rea- 
sons of like character, the court annulled the 
contract. But I find no case where the 
plaintiff, without any representations of the 
other party, has had the marriage ennulled 
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for former incontinence, after living with his 
wife over three years, and where he had 
known her two years before his marriage. It 
seems to me the case cited by defendant 
(Clarke v. Clarke, Abb. 228), is more in 
point. To dissolve this marriage would open 
the door, in principle, for every man or 
woman, after marriage, and when difficulties 
arose, to try all the past history of the other 
party ; which I am not prepared to assent to. 
The plaintiff having contracted to marry, 
without any fraud on defendant’s part, he 
must abide by his contract. The complaint 
must be dismissed.’’ See Varney v. Varney, 
12 Cent. L. J. 496. 





The Kentucky bar seem to bein a fair way 
to have the summer vacation enlivened by a 
war of journals. Some while since that com- 
monwealth was blest with but one, a monthly, 
entitled The Kentucky Law Reporter, edited 
by Messrs. J. C. and Frank L. Wells, and 
published by Mr. George A. Lewis, at Frank- 
fort. These gentlemen disagreed and dis- 
solved their relationship, each of the parties, 
however, claiming to be the originator and 
proprietor of the Kentucky Law Reporter, and 
the real owner of the good-will of that publi- 
cation. The consequence of this division is, 
that the profession of the State are blessed with 
two law journals of a very similar character 
and scope, the one published and edited at 
Louisville by the Wells, and the other pub- 
lished at Frankfort by Mr. Lewis, and edited 
by Messrs. W. P. D. Bush and F. F. Bush. 
They are both monthlies, consisting prin- 
cipally of reports of the Kentucky Courts 
of Appeals. This state of affairs is further 
complicated by the appearance of the initial 
number of the Kentucky Law Journal, pub- 
lished in Louisville monthly. When it is 
considered that in some of the older and 
more populous States it has been found im- 
practicable to maintain a local law journal, 
dependent solely or mainly upon the local bar 
for its support, it will be possible to realize 
how sharp the contest is likely to prove. Of 
course it would be improper and in- 
vidious in us to express any opinion 
at the present stage of the controversy upon 
the merits of the question, or the prob- 
able result of the conflict. So distinct 
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have become the fields of local and gen- 
eral legal journalism, that we can not regard 
any of these publications in the nature of a 
competitor. We can, therefore, bespeak for 
each, at the hands of our patrons in Ken- 
tucky, ‘‘a clear field and a fair fight,’’ so 
dear to the Kentucky heart. We may ven- 
ture to suggest, however, that they may each 
find a fourth possibly unnoted antagonist, 
unexpectedly formidable. We refer to the 
‘‘ Kentucky Weekly Yeoman’’ of Frankfort, 
which prints numerous decisions of the court 
of appeals. 








TELEGRAPH PRIVILEGE. 





The question of privilege of telegrams has 
been again before the English courts. 
‘Colonel’? Tomline (and it may be some 
comfort to us, after the taunts of English 
papers as to American colonels, to find how 
conspicuously English colonels figure in re- 
cent parliamentary contests) was defeated at 
the ‘Harwich election, on April 1st, 1880, 
rather a suspicious day, considering some of 
the tricks played on the colonel. Not sub- 
mitting to his defeat, he petitioned for the 
unseating of the returned candidate, Sir H. 
Tyler. Corrupt practices, so the colonel al- 
leged, had been recklessly indulged in by his 
successful antagonist ; there had been indis- 
ciiminate treating, it was insisted; and a 
steamship belonging to a company of which 
the respondent was a director, and which 
contained several hands who were Harwich 
electors favorable to the colonel, was detained, 
so it was charged, at Rotterdam, sd as to 
prevent these electors from getting to Har- 
wich in time to vote. To meet this and other 
charges, the respondent’s counsel asked the 
court to order the production, by the post- 
office, of certain specified telegraphic mes- 
sages. The post-office authorities admitted 
the telegrams to be in existence; they sub- 
mitted to the court, however, the ques.ion 
whether, under the Taunton case,! the pro- 
duction of telegrams would be compelled. 
Reference was also made to the Stroud case.? 
On the other hand, the respondent’s counsel 


120’M. & H. 72. 
220°'M & H. 110. 





cited the Bolton case,*? in which after con- 
sideration the court ordered the production 
of the telegrams. The opinions of the judges 
were given as follows: 

Lush, J., said that he must consider the 
Bolton case as overruling the decision in the 
Stroud case,which was nota considered judg- 
ment, but a judgment at the moment. He 
could not follow Bramwell, B’s., reasoning 
on either ground. Bramwell B., seemed to 
think that there was a strong analogy be- 
tween compelling an officer of the post-oftice 
to produce a telegram, and compelling a clerk 
in a counting-house to produce his mas- 
ter’s ledger. According to his mind, there 
was no analogy whatever between the two 
cases, because in one the master himself 
could be subpoenaed, but in the other the 
Queen could not be subpenaed. With re- 
gard to the other ground, that it would be the 
means of producing a disclosure of matters 
which the law held confidential, such as com- 
munications between solicitors and clients, 
and certain communications between hus- 
band and wife, that was a question to be de- 
termined when the telegram was shown to the 
judge; but it was not an argument against 
its production by the post-office authorities. 
It was an argument against its being put in, 
if, when it was produced,the judge saw it was 
of a confidential character. It appeared to 
him that the legislature, when they transferred 
the telegrams to the post-office, intended that 
the public should be just as well off as they 
were before, when they could always compel 
a telegraph company to produce the telegrams, 
just as they could compel any person to pro- 
duce a letter. He, therefore, thought that 
the decision of Bramwell, B., was really over- 
ruled in the latter case, and that the court 
was quite authorized to require the production 
of the telegrams. The statute contemplated 
that an order should be made, and the tele- 
grams must be produced. 

Manisty, J., said, if the telegrams were 
needed for the purpose of proving some 
steps in a prosecution for illegal acts, 
he could not doubt that they wonld be 
and ought to be produced. Really they were 
private telegrams, not communications with 
the Government. The post-office was ap- 
pointed as the place where they were to be 


320’M &H. 1389. 
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deposited from time to time; but they were 
different from State communications. If, 
again, the production was required for the 
purpose of revealing how a man had voted, 
the officer having charge of them might say 
that he ought not to produce them, because 
that would be violating the Ballot Act, and 
disclosing the name of the candidate for 
whom the person voted; but in this case the 
officer made no objection; he was willing to 
send them if the judges wished him to do so, 
and therefore he had not the slightest diffi- 
culty in requesting that they should be sent. 
The English courts, therefore, take the 
same position as our own in respect to tele- 
graphic privilege. On the one hand, the pro- 
duction of telegr:ms which a party finds 
necessary to prove his cage, will be compelled 
by the proper tribunal. On the other hand, 
there must be specific notice of the particular 
telegram required.5 Were this not the rule, 
parties using telegraphic wires would be 
at the mercy of the companies. In import- 
ant transactions, the wires are tapped, or im- 
perfect and one-sided reports would be ob- 
tained from the subalterns of the company. If 
the company were at liberty to withhold tele- 
grams at its discretion, it could put the 
business of the country at its feet, and in- 
stead of working good to the country, work 
incalculable evil. All that would be necessa- 
ry to an unscrupulous opponent, would be to 
get such information as he wanted, by cor- 
ruption or otherwise, from the company; 
while the party aggrieved, if he called on the 
company for the messages in full, would be 
told that the messages were privileged. This 
in itself puts in the hands of telegraph compa- 
nies a power perilous to public welfare. And 
aside from this, there is no reason for priv- 
ileging telegraph messages, that would not 
privilege all other correspondence. It will 
be seen, therefore, that the conclusions now 
reached by the English courts, do not differ 
essentially from those adopted by Mr. Henry 
Hitchcock, in a paper published by him in the 
Southern Law Review for October, 1879, and 
afterwards issued in pamphlet form. 


4 State v. Litchfield, 58 Me. 267; Com. v. Jeffries, 7 
Allen, 548; Henisler v. Freedman, 2 Pars. Sel. Cas. 
374; Nat. Bk. v.Nat. Bk.,7 W.Va. 544; U. S. v. Bab- 
cock, 3 Dillon, 566; s. C.. 3 Cent. L. J. 101; Barnes’ 
Case, 20 Alb. L.J. 110. 

5 Brown, ex parte, 7 Mo. App. 494; 72 Mo. —, 8 
c., 8Cent. L. J. 370, 497. 


» 





The English rulings before us, in conclu- 
sion, assert even more strongly than the 
American the great principle that a party 
seeking justice is entitled to compel the pro- 
duction of all relevant documents, the only 
exceptions being papers which State policy 
requires to be kept secret, and the communi- 
cations between lawyer and client, and be- 
tween husband and wife. For in England 
telegrams are controlled by the post-office, 
and in one sense may be held to be State pa- 
pers. If their production is to be required in 
England, a fortiori here, where the operators 


are private agencies. Francis WHARTON, 





LAWYER AND CLIENT — RIGHT OF 
ACTION FOR FEES. 





We promised ‘some time since, while com- 
menting upon an article entitled ‘‘Subsidized 
Advocacy,’’ which we reprinted from the 
Irish Law Times, to give the result of the 
American cases upon the subject of the advo- 
cate’s right to recover by legal proceedings 
compensation for his professional services. 
In fulfilling this promise, we are much em- 
barrassed by the number of cases in the books 
which involve that subject, but only inci- 
dentally and collaterally, going off upon some 
other point; and also by the fact that the 
American cases rarely make any distinction 
between the office of counsellor and attorney, 
and the difficulty of knowing in most of the 
cases whether the action was brought and 
prosecuted to recover fees for services in the 
one capacity or the other. 

Among the very early decisions, there 
seems to be some inclination to follow the 
English rule, though somewhat waveringly. 
Yet, as far back as 1793, it was held in Penn- 
sylvania, in the case of Brackenbridge v. 
McFarlane,? that an action could be main- 
tained for counsel fees. The action was for 
107. for services in the conduct of certain lit- 
igation. It was urged on the part of the 
defendant, that the attorney’s fee was fixed 
by law at the sum of four dollars in any case, 
and that no‘action could be supported for 
any greater sum; and further, that no action 
would lie for counsel fees. But the court 


112 Cent. L. J. 74. 
2 Addis. 49. 
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said: ‘‘Attorneys, in this State, act in two 
capacities, as attorneys and as counsel. 
The plaintiff, in any suit, can recover from 
the defendant no more than four dollars as 
his attorney’s fee. But this does not limit the 
attorneys or counsel here in their demands 
against their clients, for their services and 
management, as agents or counsel; and a 
jury may give, over this sum, a just com- 
pensation for such services and manage- 
ment.’’ Although this case was decided 
at nisi prius, it is of value as being the old- 
est American case upon the subject, and 
showing at what an early date the two branch- 
es of the profession became fused and prac- 
tically inseparable. Later, however, the 
Supreme Court of that State took a different 
view of the question, and in Mooney v. Lloyd,* 
(1819) returned to the English doctrine. In 
1830, however, the soundness of this decision 
was questioned in Gray v. Brackenridge,® 
and in effect overruled. Later still, in Foster 
v. Jack,® the same court, Gisson, C. J., pro- 
nounce the rule of Mooney v. Lloyd, ‘‘in- 
compatible with the business and necessities 
of both counsel and client here.’’ And this 
seems to be the result of the American cases 
generally.7 The only State which pre- 
sents an exception to this rule is, we 
believe, New Jersey, where the old doctrine 
has been maintained unimpaired. Just 


3 See, also, Lynch v. Commonwealth, 16 8. & R. 368. 

45S. & R. 412. 

52 Pa. 75. 

64 Watts, 337. 

7 Bruyn v. Richardson, 56 Barb. 9; Blanke v. Bry- 
ant, 55 N. Y. 649; McMahon v. Smith, 6 Heisk. 167; 
Stevens v. Adams, 23 Wend. 63. See, however, the 
contrary ruling of the United States Circuit Court for 
the District of Columbia (1817), in the case of Law v. 
Ewell, 2 Cranch, 144. ‘ 

8 Seeley v. Brown, 15 N. J. L. 35, 1835; Van Atta v. 
McKinney, 16 N. J. L. 235, (1837). See, also, the late 
decision of Schoup v. Schenck, 40 N. J. L. 195, where 
the court uses this language: ‘‘Before closing my 
remarks on this head, I will add the observation that 
the American decisions on the subject have not been 
overlooked, and that it is quite understood that the 
weight of such decisions is in favor of considering the 
English doctrine relating to this topic, even as 
it relates to advocates, as obsolete and inap- 
plicable to the times. All I wish to say is, that 
I can not concur in this view; for the rule in 
question has flourished in full vigor as a part of 
the common law, and has never, during any in- 
terval of time, fallen into disuse; and that as its 
only foundation was its supposed efficacy in sustain- 
ing the honorable standing of the advocate, I can by 
no means admit that such a rule is alien to the profes- 
sional ethics of this country. The principle that the 
advocate can not stipulate with his client for his per- 


when and how the old rule was abro- 
gated in this country, it is difficult to say. 
Althongh it was indubitably a part of the 
common law, and could only be legally abro- 
gated by statute, the courts have, with singu- 
lar unanimity, taken upon themselves the re- 
sponsibility of saying that it is so inapplica- 
ble to our sircumstances, and inappropriate to 
our methods of doing business, as to be no 
longer in force.9 

In some of the cases it has been urged 
that the tax-fee, which is sometimes di- 
rected by statute to be included in the bill 
of costs, as the attorney-fee, and to be 
paid to the successful party, and which is 
usually an insignificant sum, is to be con- 
sidered as the whole legal compensation of 
the counsel; but this has universally been 
repudiated as an absurd doctrine by the 
courts.2° ‘‘It can not be seriously thought,’’ 
say the court in Tennessee, ‘‘ that the Gen- 
eral Assembly intended the tax fee, which 
is directed to be included in the till of 
costs in each suit, as the sole reward of pro- 
fessional exertion. According to this doctrine, 
the advocate who has, perhaps, spent as much 
money as would afford him the means of sus- 
tenance during life, for the purpose of quali- 
fying himself successfully to plead the cause 
of the injured, must labor for the litigant by 
day and by night, throughout a protracted 
controversy ; and, if in the end he should be 
victorious, and secure to his client an estate, 
he will receive the liberal compensation of 
two dollars and fifty cents—and if he should 
happen to be conquered, he must content him- 
self with nothing.’’™ 

The right of action, which, as seen above, 
exists for the recovery of counsel fees, al- 
though contractual in its nature, differs in 
many essential particulars from the right of 
action arising out of the ordinary contract 
for personal services. The relation can only 


quisites, is one of the established customs of our in- 
herited jurisprudence, and is entirely consistent with 
our social conditions, and, therefore, in my opinion, 
is not to be eliminated except by legislation.’’ 

9 Stevens v. Adams, 23 Wend. 57; Stevens v. 
Monges, 1 Harringt. 127; Newman v. Washington, 
Mart. & Yerg. 79; Wilson v. Burr, 25 Wend. 386; 
Adams v. Stevens, 26 Wend. 451; Lorillard v. 
Robinson, 2 Paige, 476. ’ 

10 Stevens v. Adams, 23 Wend. 57; Newman vy. 
Washington, Mart. & Yerg. 79; Stevens v. Adams, 26 
Wend. 451. 





11-Newman v. Washington, Mart. & Yerg. 82. 
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exist, and consequently the right of action 
arise, in those cases where the party claiming 
compensation as such, isa duly licensed at- 
torney, entitled to practice.!2_ This rule, how- 
ever, seems to be directed against interlopers 
and pretenders rather than regular members 
of the profession, who happen not to have been 
formally enrolled in the court in which the 
services were rendered.1!* 

Though the relation is contractual in its 
nature, the lawyer is not a mere agent, hold- 
ing only such authority to act as grows out of 
his coutract with, or instructions from, his 
client; but he is invested on the one hand 
with a wide discretion, and confined on 
the other by restraints, which the policy of 
the law has made incidental to his character. 
His right to recover compensation for his ser- 
vices is dependent upon his having done his 
duty asa lawyer, and not upon his literal 
obedience to his client’s instructions. Thus 
in an action growing out of the con- 
sent to the discharge of a prisoner, on prelim- 
inary examination, by counsel who had been 
retained to prosecute him on a charge of forg- 
ery, but who became convinced of his inno- 
cence by the testimony of an unbiased wit- 
ness, who contradicted his client, the prose- 
cutor, it was held that he was entitled to 
compensation for his services, notwithstand- 
ing such consent to the discharge was con- 
trary to the instructions of his client.1* Here 
the counsel, although retained by a private 
prosecutor, was, by virtue of the exercise of 
the duties of prosecuting counsel, placed in 
the position of the attorney general, and was 
bound to exercise the delicate discretion 
which the law has intrusted to the occupant 
of that office, and the proper exercise of 
this discretion can not be controlled or lim- 
ited by the instructions of his client. Nor 
would a failure to permit it to be so control- 
led, deprive him of his right to compensation 
for the services rendered. 

On the other hand, in view of the great 
power reposed in the hands of the counsel, 
and of the peculiarly confidential relations 
which subsist between him and his client, and 
of the disadvantages of the position in which 


the latter is placed in any negotiation be-— 


12 Ames v. Gilman, 10 Met. 239; Tedrick v. Hiner, 
61 Ill. 189. 

13 Harland v. Lilienthal, 53 N. Y. 438. 

14 Rush v. Cavenaugh, 2 Pa. St. 187. 





tween them involving adverse interests, the 
courts have been very strict in requiring the 
utmost good faith on the part of counsel in 
all dealings with his client, and if his conduct 
or contracts savor but ever so little of fraud 
or oppression, relief will be granted. Not 
only does he become liable for loss occasioned 
in consequence of his negligence or fraud, 
but he forfeits all claim to compensation for 
the services actually rendered in the prem- 
ises.16 It has, however, been held that pro- 
fessional infidelity in one proceeding will not 
work a forfeiture of the right to compensa- 
tion for meritorious services honorably per- 
formed in another.’ Where an agreement 
was made by the client with his counsel, after 
the latte~ had been employed in a particular 
business, by which the original contract for 
compensation was varied, and a greater com 
pensation was secured to the counsel than 
had been agreed upon when he was first re- 
tained, the court held that such a contract 
was invalid and could not be enforced, be- 
cause of the confidence which is necessarily 
reposed in the counsel by his client, and the 
necessity of preserving the profession free 
from the temptation of making such ad- 
vantageous bargains.16 

Not only does the lawyer owe a duty to his 
client but he owes a duty to the public, un- 
defined and general it is true, but neverthe- 
less substantial and real, and he will not be 
permitted to recover compensation for ser- 
vices rendered in contravention of this prin- 
ciple. Thus where the plaintiff, a lawyer, 
instigated and encouraged the defendant to 
engage in a riot, and promised to defend him 
in case he should be prosecuted, and the de- 
fendant was prosecuted, and the plaintiff did 
so defend him and then brought suit for com- 
pensation for such services, it was held that 
there could be no recovery. The plaintiff’s 
promise could not have been enforced by law 
because the consideration for it was illegal ; 
but, having been performed, the law will not 
allow him to recover compensation. In such 
a case the law leaves the parties where it 
finds them.!9 


15 Dearborn vy. Dearborn, 15 Mass. 316. 

16 Wills v. Kane, 2 Grant, 60; Brackett v. Norton, 4 
Conn. 517; Balbaugh vy. Frazer, 19 Pa. St. 99: Runyon 
v. Nichols, 11 Johns. 547; Gleason v. Clark, 9 Cow. 57. 

17 Currie v. Cowles, 6 Bosw. 460. 

18 Lecatt v. Sallee, 3 Porter (Ala.) 115. 

19 Treat vy. Jones, 28 Conn, 334. 
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EVIDENCE — SIGNATURE UNDER DURESS 
—SURVIVING WITNESS. 





NORTHWESTERN MUTUAL LIFE INS. CO. v. 
NELSON. 





Supreme Court of the United States, October Term, 
1880. 


Evidence by a defendant who is the only surviving 
witness of the transaction, that her signature to a 
mortgage was procured by force, and coercion, ap- 
plied physically by her deceased husband, by holding 
and guiding her hand as she wrote, will not outweigh 
the fact that the signature is natural and free, and 
bears no traces of constraint. 


Appeal from the Circuit Court of the United 
States for the District of Kansas. 
Mr. Justice Woops delivered the opinion of the 
court. 
The Northwestern Mutual Life Insurance Com- 
pany, appellant, filed its bill in the court below 
for the foreclosure of a mortgage on certain lots in 
the city of Wyandotte, and a tract of land con- 
taining sixty acres situate outside of that city, all 
in the county of Wyandotte, in the State of Kan- 
sas, alleged to have been executed by William 
Cook and Jane Cook, his wife, dated December 
10, 1874, to secure the bond of William Cook for 
five thousand dollars. The city lots were the prop- 
erty of William Cook, but the tract of sixty acres 
was the separate property of his wife, Jane Cook. 
Jane Cook filed her answer, in which she admitted 
the execution of the bond, but denied the execu- 
tion of the mortgage as set forth in the bill of 
complaint. Her account of the execution of the 
mortgage, as given in her answer, was as follows: 
“This defendant alleges that on or about the time 
mentioned in the plaintiff’s bill as the time when 
said bond and mortgage therein set out were exe- 
cuted, the said William Cook, her husband, re- 
quested her (this defendant) to sign a mortgage to 
the plaintiff as mortgagee, to secure a loan of 
money to be loaned by the plaintiff to him, said 
William Cook, her husband, and informed her 
that such mortgage was upon certain lots of his 
in Wyandotte City, and upon this defendant ask- 
ing him, her said husband, to let her read the said 
mortgage, he, her said husband, refused to permit 
this defendant to read the same. ‘This defendant 
then asked whether said mortgage covered her 
land outside the city, and was told by her said 
husband that it did not; but this defendant refused 
to sign the same, whereupon her said husband 
took hold of this defendant, and by physical force 
seated this defendant in a chair at the table and 
put a penin her hand, and placing his hands on 
this defendant’s shoulder and arm, commanded 
and compelled her to write her name, which she 
did and not otherwise, and not of her own free 
will and accord, but that she was compelled to 
sign said mortgage by force and thrests of her said 
husband, and that the same was signed under 





duress, by actual force, physical coercion, and the 
use of violence and compulsion of her said hus- 
band, and through and by such duress, force, 
physical coercion, and not otherwise, she was 
made to sign such mortgage, and this defendant 
avers and alleges that such mortgage is not her 
deed. And this defendant, further answering, 
says that afterwards, when Alison Crockett, the 
officer certifying to the acknowledgment of said 
mortgage, came into the room where this defend- 
ant was, to take such acknowledgment, said 
Crockett informed defendant that said mortgage 
was upon some city lots belonging to her hus- 
band, and did not cover her land. That defend- 
ant believed said declaration to be true; that 
Crockett did not read said mortgage to defendant, 
or otherwise explain the contents thereof, except 
as herein stated; that defendant did not read said 
mortgage, because she believed the declaration of 
said Crockett to be true, and feared to offend her 
husband by refusing to acknowledge the signa- 
ture to said mortgage as hers.’’ Her answer 
further alleged as follows: ‘‘The said Alison 
Crockett was the agent of the plaintiff herein, in 
loaning money to her said husband, William 
Cook, and taking said mortgage in security there- 
for; and when he took said acknowledgment, and 
made the representations aforesaid, that this de- 
fendant’s land was not included in said mortgage, 
he was acting as the agent of the plaintiff herein, 
and that he then had full knowledge and well 
knew that the land above described (the sixty- 
acre tract) was the property of this defendant, 
and was included in said mortgage.”’ 

To this answer the general replication was filed. 

William Cook having died before the com- 
mencement of the suit, George P. Nelson, admin- 
istrator of his estate, and other defendants, ans- 
wered; but their answers are immaterial, as no 
questions are involved in this appeal, except such 
as arise upon the answer of Jane Cook. Upon 
the issue, made by the pleadings, proofs were 
taken, and upon final hearing the court made a 
decree foreclosing the mortgage upon the city 
lots, but, as to the sixty-acre tract, the court 
found for defendant, Jane Cook, and declared 
that the mortgage was nota lien thereon, and 
omitted said tract from the decree of sale. The 
insurance company, being dissatisfied with the 
decree of the court below, has brought the case 
here on appeal. The defense relied onis, that the 
signature of Jane Cook to the mortgage was ob- 
tained by means of the false representations of 
her husband and by compulsion through the ap- 
plication of physical force, and that her acknowl- 
edgment was obtained by means of the false rep- 
resentations of her husband and the officer before 
‘whom she made it, in respect to the contents of 
the mortgage. 

The defense rests mainly upon the answer, and 
upon the deposition of Mrs. Cook. There was 
only one person present besides Mrs. Cook, when 
the mortgage was signed by her. This was her 
husband, William Cook. And there were only 
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two persons present besides Mrs. Cook when the 
acknowledgment of the mortgage was taken. 
These were William Cook, her husband, and Ali- 
son Crockett, Register of Deeds for Wyandotte 
County, before whom the acknowledgment was 
made. Of these, both William Cook and Crock- 
ett are dead. Jane Cook is, therefore, the only 
living witness of what transpired when the mort- 
gage was signed and acknowledged by her. She 
admitted her signature tc. the mortgage, but said 
it was obtained in the fullowing manner: Cook, 
her husband, came in and asked her to sign the 
mortgage. He stated that it covered the town 
lots In Wyandotte. She declined to sign it. 
What then took place is thus stated by Mrs. Cook: 
‘He said if I did not sign that mortgage,he would 
come off down town and go to drinking till he 
killed himself; these are just the words he said; 
and then from that he said he was going to com- 
pel me to sign it, and then, as I say, he forced 
me into the chair, he took me and set me in the 
chair and held me there, and took the pen and 
put it in may hand and guided my hand and wrote 
my name there.’’ In answer to the question: 
‘*How is it that your name is so well written on 
the mortgage?’’ she said: ‘‘After he got through, 
he took the pen and straightened the places.”’ 
She further testified as follows: ‘*After the mort- 
gage was signed, Crockett came in. Heasked me 
‘where is the papers, are you going to sign?’ Mr. 
Cook spoke up and said ‘it is already signed.’ He 
asked me then if I signedit. I did not say any- 
thing. Mr. Cook stood between me and Mr. 
Crockett; he as much as told me to keep my 
mouth shut by his motions. He looked me right 
in the face.’’ She further testified that Crockett 
did not explain to her the contents of the mort- 
gage before taking her acknowledgment. He 
simply told her that the mortgage was nothing to 
injure her, that it was on property down on Min- 
nesota avenue. 

The complainant introduced in evidence the 
original mortgage, and also the original of a 
draft, which Mrs. Cook testified bore her indorse- 
ment, and her original deposition in this case 
bearing her signature. The evidence of three 
experts in handwriting was also introduced for 
complainant. They all testified that the signa- 
ture of Mrs. Cook to the mortgage and deposition 
and her indorsement of the draft were written by 
the same person ; that the signatureto the mortgage 
appeared to be in the same natural and voluntary 
hand as the other signatures; and that upon in- 
spection through a glass showed no signs of hav- 
ing been touched up or altered. The three orig- 
inal signatures were exhibited to the court. An 
inspection of them with the naked eye satisfies 
us that Mrs. Cook’s statement. that her signature 
to the mortgage was made in the manner de- 
scribed in her deposition, can not be true. It is 
as free and natural as her signature to her depo- 
sition or her indorsement of the draft. It bears 
no signs of constraint, as would inevitably have 
been the case if she had reluctantly held the pen 





and it had been guided by another hand and will. 
lt bears no signs of any change, or filling up or 
straightening. On this subject the inspection of 
the signatures leaves no doubt in our minds. The, 
narrative of Mrs. Cookin regard to the manner 
in which her signature to the mortgage was made, 
is contradicted by the signature itseif, and a com- 
parison of it with the others put in evidence. 
How, then, can we give credence to her testimony 
touching the representations of her husband in 
relation to the contents of the mortgage and her 
account of the manner in which her acknowledg- 
ment was taker? 

When a deed or mortgage, regular in appear- 
ance, and bearing the genuine signature and duly 
certified acknowledgment of the grantor or mort- 
gagor is attacked, the evidence to impeach it 
should be clear and convincing. In the case of 
Howland v. Blake, 97 U.S. 624, this court said: 
“The burden rests upon the moving party of 
overcoming the strong presumption arising from 
the terms of a written instrument. If the proofs 
were doubtful and unsatisfactory, if there is a 
failure to overcome this presumption by testimo- 
ny entirely plain and convincing beyond reason- 
able controversy, the writing will be held to ex- 
press correctly the intention of the parties. A 
judgment of the court, a deliberate deed or writ- 
ing, are of too much solemnity to be brushed 
away by loose and inconclusive testimony.” See, 
also, Shelbourne v. Inchiquin, 1 Bro. Ch. R. 338, 
341; Henkle v. Royal Assur. Com., 1 Ves. jr., 
317; Towrshend v. Stungroom, 6 Ves., jr., 332, 
338; Gillespie v. Morn, 2 John. Ch. R. 585; Ly- 
man y. L nited Ins. Co., Id. 630; Graves v. Boston 
Marine Ins. Co.,2 Cranch, 444. The acknowl- 
edgment of a deed can only be impeached for 
fraud, and the evidence of fraud must be clear 
and convincing. Russell v. Baptist Theological 
Union, 73 Ill. 337. In this case, the testimony of 
Mrs. Cook touching the manner in which her sig- 
nature to the mortgage was obtained, is so in- 
credible, that her account of the way in which her 
acknowledgment was taken is entitled to little 
weight. We have not thought it necessary to 
consider the question whether, under the statute 
of Kansas, the communications between herself 
and her late husband, testified to by Mrs. Cook, 
are admissible in evidence. It is unnecessary to 
discuss the other evidence in this case. It is suf- 
ficient to say that it is entirely circumstantial, 
and its weight is decidedly against the defense 
set up by Mrs. Cook. We are of opinion that 
there was no evidence in the case sufficient to 
overcome the effect of the mertgage and the of- 
ficer’s certificate. The circuit court should, 
therefore, not have excepted the sixty-acre tract 
from its decree of foreclosure. For this error the 
decree must be reversed, and the cause remanded, 
with directions to enter a decree for complainant, 
in conformity with this opinion. 
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TAXATION—ASSESSMENT—DOUBLE TAX- 
ATION—CONSTITUTIONAL LAW. 





BURKE v. BADLAM. 





Supreme Court of California, June, 1881. 


The assessment of ‘stockholders} in corporations 
upon the shares held by them, and of depositors in 
savings banks upon the sums of money deposited by 
them, although the respective corporations have been 
already assessed upon all their property, of whatever 
character, and the savings banks upon all of theirs, 
including all moneys deposited with them, is double 
taxation, unconstitutional and void. 


Winans, Bergin, Newlands, Campbell, Tobin, and 
Haymond, for respondent; Trehane, for petitioner. 
Ross, J., delivered the opinion of the court: 

In this case we are asked by the petitioner, who 
alleges himself to be a taxpayer of the City and 
County of San Francisco, to grant a writ of man- 
date compelling the assessor of the said city and 
county to assess, upon the assessment roll there- 
of, to various holders of certificates of stock in 
various corporations, the respective shares held by 
them, and to assess the various depositors in vari- 
ous savings banks the respective sums of money 
deposited by them. Whether the assessor has, or 
has not, assessed to the respective corporations all 
of their property of every character, and to the 
respective savings banks all of theirs, including 
all moneys deposited with them, does not appear 
from the petition; but as the legislature has re- 
quired the assessor to do these things, we must 
presume that he has, or will, perform his duty in 
this respect in due time. 

The claim of petitioner, however, we under- 
stand to be this: That the assessor must assess to 
the respective corporations all of their property 
of every kind, including their franchise, and to 
the individual stockholders thereof the respective 
shares of stock held by them; and must assess to 
the respective savings banks all of their property, 
including all moneys deposited with them by de- 
positors, and also to the individual depositors the 
respective sums of money so deposited by them. 

If this would, in effect, be assessing the same 
property twice for the same tax, it can not be 
done. The Constitution of the State does not 
require or authorize double taxation. On the 
contrary, its language clearly forbids it. Thus: 
‘*All property in the State, not exempt under the 
laws of the United States, shall be taxed in pro- 
portion to its value, to be ascertained as provided 
by law.”? Sec. 1, art. XIII. To tax a portion of 
the property more than once would certainly not 
be taxing all of it in proportion to its value. 

A mortgage, or trust deed, securing a debt is, 
under the Constitution. to be deemed and treated 
as aninterest in the property affected thereby, 





and assessable to the owner. The property itself 
is also to be assessed to its owner; but to prevent | 
what would otherwise be double taxation, the « 





Constitution requires that, in making the assess- 
ment, the value of the security shall be deducted 
from the value of the incumbered property. Sec. 
4, art. XIII. So,in the case of credits, not se- 
cured by mortgage or trust deed, the legislature 
may provide that there shall be deducted there- 
from debts due to bona Jide residents of the State. 
Not only does the language of the Constitution 
neither require nor permit double taxation, but 
we think it may be safely said that neither the 
framers of the instrument, nor those who ratified 
it, ever supposed that under its provisions there 
could be any such thing; for, both in the debates 
on the floor of the convention which framed it, 
and in the arguments of those who advocated its 
adoption before the people, are to be found re- 
peated disclaimers of any such intention. 

But the important question remains: Would 
what the petitioner asks to have done be, in ef- 
fect, assessing the same property twice for the 
same tax? The section of the Constitution which 
declares that all property in the State, not exempt 
under the laws of the United States, shall be taxed 
in proportion to its value, to be ascertained as 
provided by law, also declares: ‘*The word ‘prop- 
erty,’ as used in this article and section, is hereby 
declared to include moneys,credits, bonds, stocks, 
dues, franchises, and all other matters and things, 
real, personal and mixed, capable of private 
ownership; provided, that growing crops, prop- 
erty used exclusively for public schools, and such 
as may belong to the United States, this State, or 
to any county or municipal corporation within 
this State, shall be exempt from taxation. The 
legislature may provide, except in the case of 
credits secured by mortgage or trust deed, fora 
deduction from credits or debts due to bona jide 
residents of this State.”’ 

Now, what is the stock of a corporation but its 
property—consisting of its franchise and such 
other property as the corporation may own? Of 
what else does its stock consist? If all this is 
taken away, what remains? Obviously nothing. 
When, therefore, all of the property of the cor- 
poration is assessed—its franchise and all of its 
other property of every character—then all of the 


stock of the corporation is assessed and the man- — 


date of the Constitution is complied with. This 
property is held by the corporation in trust for the 
stockholders, who are the beneficial owners of it 


in certain proportions called shares, and which | 


are usually evidenced by certificates of stock. 
The share of each stockholder is undoubtedly 
property, but it is an interest in the very property 
held by the corporation. It is his right to a pro- 
portionate share of the dividends and other prop- 
erty of the corporation—nothing more. When 
the property of the corporation is assessed to it, 
and the stock thereon paid, who but the stock- 
holder pays it? It is true, it is paid from the treas- 
ury of the corporation before the money therein 
is divided, but it is substantially the same thing 
as if paid from the pockets of the individual 
stockholders. ‘To assess all of the corporate prop- 
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erty of the corporation, and also to assess to each 
of the stockholders the number of shares held by 
him, would, it is manifest, be assessing the same 
property twice—once in the aggregate to the cor- 
poration—the trustee of all the stockholders; and 
again, separately, to the individual stockholders 
in proportion to the number of shares held by 
each. As well might it be contended that the 
property of a partnership should be assessed to the 
firm, ard in addition that the interest of each part- 
ner in the firm property should be assessed to him 
individually. If Ihavean interest in partnership 
pferty, my interest thereinis property. It is the 
right I have to share in the profits and preperty 
of the firm in proportion to the interest [ own. 
But my property rights are confined to the prop- 
erty held by the firm, just as the property rights 
of the stockholder in the corporation are confined 
to the property held by the corporation. In the 
case of the partnership, take away all the prop- 
erty of the firm, and [ have no longer any prop- 
erty asa partner. In the case of the corporation, 
take away all of its property, which, it must be 
remembered, includes its franchise, and the share- 
holder no longer has any property. The cases 
are parallel. If in the one case it is competent to 
assess to the corporation all of the property held 
by it, and to the individual stockholders the 
respective interests owned by each therein, so 
must it be competent to assess to every part- 
nership the property held by the firm, and 
to each individual partner his interest there- 
in. Itis clear to our minds that in the one case 
the partner, and in the other the stockholder, 
would be compelled to pay twice on the same 
property, which is neither required nor permitted 
by the Constitution. In the case of the corpora- 
tions to which we have referred, the legisiature 
has declared that all of the property held by such 
corporations shall be assessed to them. It has 
not attempted to exempt any property from tax- 
ation not exempted by the Constitution itself, 
and of course could not doso ifit had. It has only 
said that the property shall be assessed to the corpo- 
ration, and shall not be again assessed for the same 
tax. This it had the right to say. State of Mary- 
land v. C. & P. R. Co., 40 Md. 22; State v. Bran- 
nan, 3 Zabriskie, (N. J.) 485; Angell & Ames on 
Corp., 460. In the case of the savings banks, it 
has declared that all moneys deposited with them 
shali be assessed to the banks, and not to the de- 
positors. ‘These moneys are held by the banks in 
trust for the depositors (Civil Code, secs. 517, 
577; Hilliard on Taxation, p.31; Huntington v. 
Savings Banks, 6 Otto, 388; Colte v. Society for 
Savings, 32 Conn. 173; Bunnell v. Savings So- 
ciety, 88 Conn. 203; Com. v. People, 5 Allen, 
428); and if assessed to the trustees and also to 
the cestués que trust, would present a clear case of 
double taxation. Between the bank and the de- 
positor the ordinary relation of debtor and cred- 
itor does not exist. Civil Code, secs. 517, 577, 
1912, 309, 579 aud authorities supra. It was 
clearly within the power of the legislature to 





a 
declare to whom the property should be as- 
sessed. 

Demurrer sustained and writ denied. 

We concur: SHARPSTEIN, J., MCKEE, J., 
THORNTON, J. 

Morrison, C. J.—I concur in the judgment, 
and,in the main, in the views expressed in the 
foregoing opinion. In my view, however, it is not 
necessary to decide whether the legislature (un- 
der the present Constitution) has power to impose 
what has been called ‘double taxation.’’ The 
Constitution declares that ‘‘stocks’’ and ‘fran- 
chises’’ shall be included in the word ‘‘property,”’ 
and that all property shall be taxed ‘‘in propor- 
tion to its value.’’ But the Constitution does not 
require that stocks or franchises shall be twice 
taxed. When the aggregate value of all the 
shares of stock is taxed to the corporation, the 
real and personal property and the franchise is 
ordinarily included in the tax; certainly,when the 
stock, franchise and other property are taxed to 
the corporation, everything required by the Con- 
stitution to be taxed is taxed, and this whether 
one of these subjects of taxation includes the 
others or not. The statute provides that shares of 
stock shall not be assessed to the holders. Why 
should they be, if the ‘‘property’’ which is assess- 
ed to the corporation includes the anticipated 
profits from the enjoyment of the franchise, and 
all other elements of value which go to give value 
to the shares of stock? The suggestion of peti- 
tioner is that the statute is unconstitutional, be- 
cause it does not provide for taxing the shares of 
steck both to the corporation and to the individ- 
ual holders. But I find no such mandate in the 
Constitution. I think the demurrer should be 
sustained, because the scope and purpose of the 
petitioner are to compel the assessor to perform 
an act which the Constitution does not command, 
and which the statute prohibits. I concur in the 
views of Mr. Justice Ross, so far as they relate 
to assessments to savings banks and depositors 
therein. 1 am of opinion that money deposited 
in savings banks should be assessed but once— 
either to the bank or to the depositor, and not to 
both. On the other question involved in the case 
(the taxation of shares of capital stock of corpora- 
tions), I express no opinion. 

Myrick, J.—I. concur in the views expressed 
by Mr. Justice Ross, except as to the assessment 
to depositors of moneys deposited in the savings 
banks named in the petition. Upon that subject 
I express no opinion. 
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CONSTITUTIONAL LAW — IMPRISONMENT 
FOR DEBT— JURISDICTION OF COURTS 
OF EQUITY TO PUNISH FOR CONTEMPT 
—HABEAS CORPUS. 





EX PARTE HARDY. 





Supreme Court of Alabama, June, 1881. 


1. Every court is the exclusive judge of a contempt 
committed in its presence or against its process, and 
the exercise of such power bya court of competent 
jurisdiction can not be revised on error, nor assailed 
collaterally by writ of habeas corpus. 


2. But where there is either a total want, or an ex- 
cess of jurisdiction, the writ of habeas corpus is the 
appropriate and legal remedy for the release of a pris- 
oner who is unlawfully restrained of his liberty. 


3. Constitutions are to be construed both in the 
light of the common law, and of previously existing 
constitutions; and all provisions designed for the 
protection of life, liberty and property are to be lib- 
erally construed in favor of the citizen. 


4. The uniform legislative interpretation of doubt- 
ful constitutional provisions, running through many 
years, is of weighty consideration with the courts, 
bc is also the cotemporaneous exposition of' the 

ar. 


5. Art. 1, sec. 22, of the Constftution of 1875, which 
provides that ‘‘no person shall be imprisoned for 
debt,’’ is not to be construed to prohibit the legisla- 
ture from passing laws authorizing imprisonment for 
liabilities originating in tort, or ex delicto. It has 
reference only to obligations ex contractu. 


6. Said section must be construed to abolish the 
whole system of imprisonment for debt which pre- 
vailed in this State from 1819 up to 1868, and no excep- 
tion can be made in cases of fraud. 


7. The act of March 8, 1871, now composing sections 
3887-3889 of the Code of 1876, confers a new and ex- 
tensive jurisdiction upon courts of chancery not be- 
fore possessed, and its manifest purpose is to coerce 
the payment of an ordinary judgment debt by impris- 
onment in the county jail, under the guise of making 
a refusal to pay a contempt of court. 

8. As the legislature can not do indirectly that which 
it is prohibited to do directly, any law which seeks, 
by evasion or indirection, to accomplish an unconsti- 
tutional end, is null and void. 


9. The last of said sections (sec. 3889) of the Code, 
above referred to, is, in its true essence and pur- 
poses, a law authorizing imprisonment for debt, and 
for this reason is void as being repugnant to the Con- 
stitution. 


SOMERVILLE, J., delivered the opinion of the 
court: 

The relator, John Hardy, was sentenced to im- 
prisonment in the jail of Dallas County, on May 
10th, 1881, for an adjudged contempt of court, 
under the following state cf facts. Under the 
provisions of sections 3887 to 3889 of the Code of 
1876, a bill had been filed by Ransom & Co. 
against Hardy and others, on the equity side of 
the City Court of Selma, praying for a discovery 
of property, money or effects,in the hands of 
said defendants, which were alleged to be liable 





tothe satisfaction of complainants’ judgment, 
upon which there had been a return of ‘‘no prop- 
erty found”’ by the sheriff. On the trial of the 
cause the court found that the defendant, John 
Hardy, who is here the petitioner, had in his 
possession sundry United States bonds more than 
sufficient to satisfy the debt claimed of him, and 
ordered him to deliver to the register, within a 
time fixed by the decree, these bonds, or so many 
of them as might be necessary to pay these judg- 
ments and costs of suit. Thisthe defendant re- 
fused to do, alleging an excuse deemed by the 
court untrue, and, therefore, insufficient. .Agd 
for such refusal he was adjudged guilty of a con- 
tempt, and sentenced to imprisonment until he 
‘should obey this mandate of the court. A peti- 
tion for the writ of habeas corpus was presented to 
the Hon. N. S. Graham, Chancellor of the Eastern 
Chancery Division of the State, the prayer of 
which was on final hearing refused by him, and 
thereupon the application is renewed before this 
court. 

Sections 3887 to 3889 of the Code, under which 
these proceedings were had provide as follows: 

“Section 3887. In every case where execution 
may have been, or hereafter shall be, issued from 
any court of record in this State, upon which 
there is a return of ‘“‘no property’’ by the proper 
officer, the plaintiff in such execution, his as- 
signees, executors or administrators, may file a 
bill in the Chancery Court of the Chancery Dis- 
trict in which such defendant may reside, or in 
the county in which the judgment or decree was 
rendered, alleging that execution has been issued 
and returned, as aforesaid, and that the defendant 
has property, money or effects, which are liable 
to the payment of the debt, and requiring the de- 
fendant to answer under oath what property he 
has, the value thereof, in whose hands it is, and 
where situated; and any number of parties may 
join as complainants in such bill.”’ 

*‘Section 3888. Whenever it shall appear to the 
court from the answer of the defendant or from 
other evidence, that the defendant has money, 
property or effects, as aforesaid, either in or out 
of the State, it shall have power to render a de- 
cree, requiring the defendant to pay or deliver to 
the register of the chancery court, within a time 
to be fixed by said decree, such money, effects, or 
property as the court may determine ought to be 
paid or delivered, for the payment of such execu- 
tion; and the court in term time, or the chancel- 
lor in vacation, may make all necessary orders for 
the collection and recovery of such effects or 
money.”’ 

“Section 3889. If any such defendant shall 
fail to comply with the terms of such decree, he 
shall be guilty of a contempt, and the court, or 
the chancellor in vacation shall, upon the report 
of the register to that effect, have the power to 
imprison the defendant in the county jail until he 
shall obey the decree; and all transfers or assign- 
ments of any property by the defendant, after the 
filing of such bill against him, shall be void.” 
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It is insisted by the petitioners’ counsel, that 
these sections of the code, which embrace the 
provisions of an act of the Legislature entitled 
‘tan act to extend the jurisdiction of courts of 
chancery,’ approved March 8, 1871 (Session acts 
1870 and 1871, p. 34), aze unconstitutional and 
void, as being violative of article I, section 21 of 
the Constitution of the State, at least so far as 
they authorize the imprisonment of a defendant. 
This section of the declaration of rights declares 
that ‘‘no person shall be imprisoned for debt.”’ 

The only question arising for our determination 
is, whether the sentence to imprisonment for the 
alleged contempt in this case is, in its essential 
nature and purposes, an ‘‘imprisonment for debt.” 


‘ If so, the law authorizing it is void,otherwise not. 


It can not be denied that every court is the ex- 
clusive judge of a contempt committed in its 
presence or against its piocess, and that the ex- 
ercise of such power by a court of competent ju- 
risdiction, can not be revised on error, nor 
assailed collaterally by resort to a writ of habeas 
corpus. Re Cooper, 32 Vt. 253; People v. Sturte- 
vant, 9 N. Y. (5 Seld.) 263; Ex parte Adams, 25 
Miss. 883; Ex parte Henry Sam, 51 Ala. 34. But 
where there is either a want or excess of jurisdic- 
tion in the committing court, a writ of habeas 
corpus is then the appropriate remedy for the re- 
lease of the prisoner. State v. Towle, 42 N. H. 
540; Ex parte Brown, 63 Ala. 187; Ex parte Sim- 
mons, 62 Ala. 416; Hx parte Grace, 12 Iowa, 208. 
The present application is, therefore, the proper 
method of testing the constitutionality of the 
statutes in question, and of thus assailing the ju- 
risdiction of the primary ceurt by virtue of whose 
order the prisoner is restrained of his liberty. 
Code, § 4936. 

The ordinary power of courts to punish con- 
tempts, as a means of enforcing obedience to their 
lawful orders and decrees, is in no wise chal- 
lenged or denied, but is fully recognized in argu- 
ment by the petitioners’ counsel, as being imper- 
atively necessary to the administration of justice. 
No doubt can be entertained of their authority to 
enforce such decrees by process of attachment, 
without which they would be bereft of all possi- 
ble power to maintain the majesty of the law ag 
against refractory litigants, and even impotent to 
preserve their own existecne. Hx parte Walker, 
25 Ala. 108; Gates v. McDaniel, 3 Port. 358; Ran- 
dall v. Pryor, 4 Ohio, 524. It is often said that 
contempts of court are in the nature of a “special 
criminal offense,’’ and the proceedings for their 
punishment are in the nature of a criminal pro- 
cedure. Railroad v. Wheeling, 3 Gratt. (Va.) 40; 
Re Williamson, 26 Pa. St. 9. However this may 
be, punishments for contempt have a double as- 
pect. First. To vindicate the dignity of the 
court from disrespect exhibited to it or its orders. 
Second. To compel the perfdrmance of some or- 
der or decree of the court which it is in the power 
of the party to perform, and which he, without 
sufficient excuse, refuses to obey. Jn re Chiles, 
22 Wall. 158. 





It is urged that a debtor can not be coerced by 
the use of this precess into paying an ordinary 
debt, through the guise of a law which seeks to 
pronounce the refusal to do so a contempt; and 
that such a procedure is really and logically but 
another form of ‘‘timprisonment for debt.’’ The 
solution of this question requires us to construe 
the meaning and effect of the present constitu- 
tional Provision found in the bill of rights, that 
‘no person shall be imprisoned for debt.’’ Const. 
1875, art. I, § 21. 

The same guaranty occurred for the first time, in 
its present form, in the Constitution of 1868, being 
there embodied in identical phraseology. Con- 
stitution 1868, art. 1,§ 22, Decl. Rights. The 
history of this guaranty against imprisonment for 
debt in our various Constitutions heretofore 
adopted in Alabama, and the change in its lan- 
guage become important in our efforts to ascer- 
tain its proper meaning; for it is a sound rule of 
construction that such charters of liberty are al- 
ways to be interpreted not only in the light of the 
common law, but also by comparison with previ- 
ously existing constitutions. Mayor, etc. v. 
Stonewall Ins. Co., 53 Ala. 570. Said Brickell, C. 
J., in the latter case: ‘*New provisions, having 
their origin in larger experience introduced Into 
an amended or revised Constitution, are to be 
construed and allowed sueh operation as will se- 
cure the purpose for which they were introduced; 
and the purposes are to be ascertained from a just 
consideration of the causes in which they origin- 
ate.”’ 

In the Constitution of 1819, art. 1, § 118, which 
is the clause relating to the imprisonment of 
debturs, reads as follows: ‘*The person of a 
debtor, where there is not strong presumption of 
fraud, shall not be detained in prison, after deliv- 
ering up his estate for the benefit of his credit- 
ors,in such manner as shall be prescribed by 
law.’’ The same language precisely occurred in 
the Coustitution of 1861 (Art. 1, see. 18), and 
again in that of 1865 (Art. 1, sec. 25), and thus 
constituted a part of, the fundamental law of 
Alabama uninterruptedly for nearly half a cent- 
ury. We may premise the cousideration of this 
important question by saying that it has been, as 
we think, properly decided, that similar provi- 
sions in the several State constitutions against 
imprisonment for debt apply only to actions based 
on contracts, express or implied, and they do not 
extend to actions originating in torts. People v. 
Cotton, 14 Ill. 414. Hence, it has been held, that 
astatute, allowing an arrest in a civil action for 
libel,does not violate a section in the Constitution 
of North Carolina, which provides that ‘‘there 
shall be no imprisonment for debt, except in cases 
of fraud.”’ Moore v. Green, 73 N. C. 394. And, 
again, in like manner that the Constitution of the 
State of Georgia, which simply prohibited ‘‘im- 
prisonment for debt,’’ was not violated under bail 
process in an action of trover. Harris v. Bridges, 
57 Ga, 407. It is not to be supposed that the 
framers of the Constitution intended to prohibit 
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the legisleture from authorizing the remedy of in- 
carceration as a means to coerce the payment of 
damages originating ex delicto, but only of debts 
originating ex contractu. Where the property 
of another than the debtor has been taken by 
fraud or violence, or is withheld so as to tor- 
tiously deprive the true owner of his rights, the 
act is guasi criminal, and the prohibition as to im- 
prisonment has no application. 


The sole object of all rules and maxims of in-- 


terpretation is to discover the true intention of 
statutes and constitutions, and *‘whenever that 
intention can be indubitably ascertained from al- 
lowed signs, and by admitted means, courts are 
bound to give it effect, whatever may be their 
opinion of its wisdom or policy.”’ Potter’s Dwar. 
Stat. 178. This intention is, in the first instance, 
to be collected from the words used—reading the 
law according to the natural and obvious import 
of its language, without resorting to asubtle and 
forced construction, either for the purpose of 
limiting or extending its operation. Wallin v. 
Haris, 20 Wend. 561. Butasa proper guide to 
thisend, itis frequently of the highest import- 
ance to consider what was the state of the case 
before the adoption of the given statute or con- 
stitutional clause under investigation, and also 
what was the mischief or defect against which it 
failed to provide. This involves a consideration 
also of the remedy provided, and the true reason 
of it. 
well denominated by Lord Coke,as “the very 
lock and key to set open the windows of the stat- 
ute. 2 Inst. 301. 

The history and nature of laws authorizing im- 
prisonment for debt and torts. at common law, 
throw noinconsiderable light upon the present 
question, and ought, for this reason, to be kept in 
view in our efforts to arrive at a proper conclu- 
sion. Cooley, Const. Lim. 74. And it is accord- 
ingly a significant fact, that in the early history 
of the common Jaw, while the King, as plaintiff 
in any action, whether for debt or tort, had an 
execution against the defendant’s property and 
body, no other person besides him was entitled to 
process against his body except in actions of tres- 
pass vi et armis. This remedy was not then per- 
mitted in actions of debt. Harbert’s Case,.3 Co. 12 
a. The extension of this right to other forms of 
action was the gradual work of parliamentary 
legislation, between the thirteenth and the six- 
teenth centuries. The ancient mandate of the writ 
capias ad satisfaciendum required the sheriff to 
take and keep the body (of the defendant) ,so that 
he may have it on the return day of the writ at 
Westminster to satisfy the plaintiffs of their 
damages, costs and charges.’’ And the defend- 
ant, being taken, remained in custody until he 
satisfied the plaintiff's demand, and was released 
as soon as he did so. 2 Tidd’s Prac. 1028-29. At 
commen law then, the imprisonment of the debt- 
or was simply a process of physical duress by in- 
earceration, by means of which he, or his friends 
through sympathy for him, were coerced into 


Potter’s Dwar. Stat. 184. This has been, 





paying the debt; and possibly also it may have 
been originally designed to be somewhat puni- 
tive in its purposes. In Sturgiss v. Crowninshield, 
4 Wheat, 122, it was said by Marshall, Ch, J., that 
‘confinement of the debtor may be a punishment 
for not performing his contract, or may be al- 
lowed as a means of inducing him to perform 
it.”” 

From 1819 to 1868, a period of nearly fifty years, 
this method of duress in civil actions was permit- 
ted in this State only in cases of fraud, and the 
debtor was then forbidden ‘to be detained in 
prison after delivering up his estate for the bene- 
fit of creditors in such manner as may be pre- 
scribed by law.’’ Constitution 1819, Art. 1, § 18; _ 
Const. 1861, Art. 1, §18; Const. 1865, Art. 1, § 
25. 

The legislative interpretation of these several 
constitutional provisions, which are identical in 
language, is of weighty consideration, and re- 
ceives yet greater emphasis from the cotemporane- 
ous exposition of the bar and the acquiescence 
of the bench. Contemporanea expositio est optima 
et fortissima in lege. 2 Just. 11; Cooley Const. 
Lim. 81. During this period of time, imprison- 
ment for debt was not authorized in Alabama, 
either before or after execution, except in cases 
of fraud, where the defendant was about to ab- 
scond; or had fraudulently conveyed his proper- 
ty, or was about to do so; or where he had 
money, property, or effects liable to satisfy his 
debts, which he fraudulently withheld. Clay’s 
Dig. 90-95, secs. 1-19; Code 1852, secs. 2175-91; 
Rev. Code 1867, secs. 2574-92. 

This legislation, it is manifest, was intended to 
impart legal and vital force to the excepted cases, 
engrafted on the debt-imprisonment clause in the 
Siate Constitution, then existing, permitting the 
body of the debtor to be taken in arrestin cer- 
tain specified contingencies. Cases of fraud were 
understood to. be an exception to the general 
prohibition against such imprisonment; and the 
rule is cogent that the designation by mention of 
one class of exceptions, is a refusal to include 
within the exception all others. Apart from the 
operative influence of the exception, cases of 
fraud would seem clearly to come within the 
general rule. 

Such was the state of the law when the Consti- 
tution of 1868 was adopted. It was then declared 
by that instrument for the first time in the histo- 
ry of the State, that ‘‘no person shall be impris- 
oned for debt.” Art. 1, sec. 22, Decl. Rights. 
Nearly eight years later the same guaranty to the 
liberty of the citizen was secured and reaffirmed 
in like words by the Constitution of 1875. Art. 1, 
sec. 21, Decl. Rights. No exception is made in 
ceases of fraud, or otherwise. Legislative caution, 
indeed, seems to be precise and exact in the in- 
tentional exclusion of such eases, which for so 
long had previously been recognized in theory, 
and constantly acted on in practice. The consti- 
tutional prohibition is general, the guaranty in its 
words is universal, unless the syirit and reason of 
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the mandate can, by legitimate construction, be 
made to rescue certain cases from its letter. 

Interpreting the two last Constitutions in the 
light of the former three, we can scarcely con- 
clude that absolutely nothing was intended or ef- 
fected by this change. ‘The prior state of the 
law,”’ says a learned writer on constitutional law, 
‘*will sometimes furnish a clue to the real mean- 
ing of an ambiguous provision; and it is specially 
important to look into it, if the Constitution is the 
successor of another, and in the particular in 
question essential changes have been made.”’ 
Cooley’s Const. Lim. (4th ed.), 79-80. Imprison- 
ment for debt had been long prohibited; but im- 
prisonment for debt in cases of fraud was 
specially permitted. In these cases alone, so 
fully described in the details of legislation, was 
the incarceration of the debtor’s body authorized 
to compel the payment of the debt. If the delib- 
erate omission of this exception from the two last 
Constitutions is not permitted to operate on the 
cases formerly construed to come within the ex- 
ception, then there is no scope for it, the change 
is nugatory, and the striking out of the exception 
means nothing. 

Accordingly, when the Code of 1876 was 
adopted and promulgated, all laws contained in 
previous Codes, authorizing imprisonment for 
debt, were omitted by the codifiers, and this 
omission was ratified by the Legislature, thus 
recognizing their repugnance to the amended 
Constitutien. This, in other words, was an em- 
phatic legislative affirmation of the fact that the 
whole system of ‘‘imprisenment for debt,’? with 
its machinery of duress, has been abolished and 
swept away by the Constitutions of 1868 and 1875. 

But it is argued that this change was not in- 
tended to interfere with the traditional power of 
ehancery courts to punish for contempt all refus- 
als to obey their lawful decrees and orders, and 
that these tribunals of justice have, from the most 
ancient period of their existence, exercised the 
right to force the payment of money, or the de- 
livery or transfer of property, by ene suitor to 
another. 2 Dan. Ch. Prac. 1045-6. This propo- 
sition may be conceded to be sound without af- 
fecting the case at bar,in any respect. The power 
in question was never exercised by chancery 
courts, except in those cases where a trust in the 
property or fund arose between the parties litigant, 
or some specific interest in it was claimed, or the 
chattel had such peculiar value and importance 
as that a recovery of damages at law forits de- 
tention or conversion was inadequate. Such in- 
terference was in the nature of a bill quia timet, 
and was asserted only on a proper showing that 
the fund, or property, was in danger of loss or 
destruction. No jurisdiction to compel the pay- 
ment of an ordinary money demand, unconnected 
with such peculiar equities, ever existed in chan- 
cery courts, nor had they the power to compel 
such payment by punishing the refusal to pay un- 
der the guise of a contempt. The act authorizing 
itisa clear and sweeping innovation upon estab- 





lished equity jurisdiction. 1 Story’s Eq. Jur. 
secs. 708-710; 2 Story’s Eq. Jur., secs. 839-845; 
Insurance Co. v. Dickinson, 38 Il. 289. 

The case of Wightman v. Wightman, 45 III. 167, 
involved the construction of a clause in the Con- 
stitution of the State of Illinois similar to our 
own. The chancery court, on petition of the 
complainant for a divorce, had made an allow- 
ance for alimony, payable in semi-annual instal- 
ments. The defendant refused to pay the amounts 
as ordered, and was attached for contempt. He 
claimed exemption from the process on the ground 
that it was imprisonment for debt. A divided 
court sustained the legality of the proceeding, but 
placed it upon the ground that alimony, thus de- 
creed to be paid, was not a debt. The court 
say: “The amount found by the decree was 
not originally founded on a contract, and it was 
such debts only from which the debtor could claim 
exemption from imprisonment.’’ Walker, J., 
dissented from the conclusion, the other two 
judges concurring in its correctness. The reason 
of the decision is clearly a strong argument in fa- 
vor of the position, that where the claim upon 
which the suit was founded is a debt, there can be 
no coercion of its payment by a resort to the proc- 
ess of contempt. 

In Ex parte Grace, 12 Iowa, 208, which was an 
application for habeas corpus, the petitioner sought 
discharge from acommitment for contempt for 
refusal to pay over money in his possession,which 
he withheld in disobedience of the order of the 
district court. The statute, under which that case 
arose, was the same in substance with that under 
which these proceedings are had. But the Con- 
stitution of Iowa did not prohibit imprisonment 
for debt in cases of fraud. Such cases were made 
an exception. Tho attachment was sustained 
only by construing it to come within this consti- 
tutional exception. ‘The court said: **The failure 
of the debtor to surrender his property liable to 
execution, to the payment of the judgment,might 
well be such fraud as that, within the meaning of 
the Constitution, he would forfeit his right to 
claim exemption from imprisonment.’ It was, 
in other words, a fraudulent withholding of his 
property by the defendant, which was liable to 
the satisfaction of his debts, a ground of fraud, 
which always authorized a bail writ ora ca. sa. 
under our abolished practice. The Iowa statute, 
however, was declared void on the ground that it 
was repugnant to a clause in the Censtitution of 
the State, which declared that the “right of trial 
by jury shall remain inviolate,’’-—a conclusion in 
which it is not necessary that we should concur 
for the purposes of this case. The sound princi- 
ple was announced, that the legislature could not, 
by an evasion of the Constitntion, render that 
which was in its essence a suit at law, a proceed- 
ing to punish for contempt. 

The law now under consideration was originally 
entitled ‘‘an act to extend the jurisdiction of courts 
of chancery.”’ Acts 1870-71, p. 34. The act im- 
ports on its face the fact that the jurisdiction con- 
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ferred was one not before possessed. It brought, 
as before observed, a new subject matter within 
the range of chancery jurisdiction. Its clear de- 
sign was to provide a machinery for compelling 
the payment of an ordinary debt by the defend- 
ant, when he frauduiently withholds property, 
money or effects, which are not exempted from 
execution at law. The purpose of the law is to 
enforce the payment of the debt which is the 
basis of the suit. The defendant is attached and 
imprisoned, because he does not deliver the money 
or property, in order to pay the debt. If the debt 
is paid, the prisoner is released. If he does not 
deliver the property or money to the officer of the 
court for the ultimate satisfaction of the com- 
plainant’s debt, his imprisonment is continued. 
The indirection employed can not aid the matter; 
for the express prohibition of an end, is also an 
implied prohibition of all, and every means de- 
signed and used solely to reach that end. What 
can not be done directly, is also prohibited to be 
done indirectly. The payment or delivery to the 
register is only for the benefit of the complain- 
ant. Characterizing the refusal to pay or deliver 
as a contempt, does not make it such, if it appears 
in its essence and nature to be otherwise, and is 
merely a pew legislative creation to accomplish, 
by evasion, an unlawful or unconstitutional end. 

We are of opinion that the law. in its true es- 
sence and purposes, is one authorizing, by indi- 
rection, imprisonment for debt. 

This conclusion is corroborated by another view 
of the case. So long as the body of the debtor 
was authorized to be taken in arrest in this State, 
the right was carefully regulated by law. It was 
permitted only in cases of fraud. The creditor 
was compelled to make oath to his debt, and also 
to the fact of some fraudulent practice on the part 
of the debtor. He was also required to give se- 
eurity for costs. The right of bail was carefully 
secured, and the debtor could be discharged by 
taking the insolvent oath and purging himself of 
fraud. He was also entitled to a trial by jury, 
which is, perhaps, at last the great sheet anchor 
of Anglo-Saxon liberty. Rev. Code, secs. 2575- 
2592. 

If this law in question is permitted to stand, a 
result rather startling, of necessity, must follow. 
A new and unexplored field of jurisdiction is ex- 
tended to courts of chancery, not heretofore 
opened to them. The old power to imprison for 
debt is re-established under the guise of a new 
form. All legislative safeguards against its im- 
provident abuse will have been swept away. No 
oath is required to any tangible act of fraud by 
the debtor. No security for costs is required. No 
method is provided for the rendition of the debt- 
or’s schedule or effects, nor for settling his claim 
of exemptions. The valuable privilege of bail is 
denied him, and he is deprived of the right of 
trial by jury. 

We can not suppose that this result was intend- 
ed to follow by the framers of she Constitu- 
tion and the law-making power that adopted the 








present Code. If so, the rights and liberties of 
the citizen have been abridged,aad not enlarged, 
by the amendment of the clause under consider- 
ation. The debtor is in a worse condition under 
the present Constitution with its general prohibi- 
tion, that ‘“‘no person shall be imprisoned for 
debt,’’ than he was underthe former Constitution 
providing expressly that there might, in some 
cases, be such imprisonment. Annulling the ex- 
ception thus operates rather to diminish than to 
increase the scope of the constitutional rule, and 
imprisonment for debt is not mitigated, but be- 
comes more rigorous in.a new phase, and harsher 
under the protean form of a new name. Denom- 
inated a contempt, it is virtually unregulated by 
any law, in many essential details, save by the 
conscience of the chancellor. 

We are unwilling to adopt this conclusion, and 
to believe that such results were intended. To 
do so, would be to ignore a cardinal principle of 
construction which requires that constitutional 
provisions for the protection of life, liberty and 
property are to be largely and liberally construed 
in favor of the citizen. Dorman v. State, 34 Ala. 
216. 

Under these views we are constrained to con- 
clude that so much of seetion 3889 of the Code of 
1876, as authorizes the imprisonment of a defend- 
ant in the county jail fora refusal to pay or de- 
liver to the register his money, effects or property 
for the payment of a complainant’s judgment, is 
in violation of Art. I, sec. 21, of the Coustitution, 
and therefore null and void. An order commit- 
ting a defendant for contempt for such refusal is 
an imprisonment for debt, and as such is prohib- 
ited by said section of the Deelaration of Rights. 
Whether the provisions of this law, in its present 
shape, are so separable as to authorize such im- 
prisonment where the complainant’s judgment is 
founded on tort, while at the same time it is void 
as applicable to judgments founded on contract, 
is a question not now hefore us, and which we are 
not ealled upon to decide. 

The writ of habeas corpus and certiorari will be 
awarded by this court tw bring the petitioner be- 
fore us, together with the proceedings had before 
the chancellor, unless on another applicaiion re- 
newed before him he shall order the petitioner to 
be discharged from custody. Ex parte Moore, 62 
Ala. 479. 

STONE, J., concurring; BRICKELL, C. J., dis- 
senting. 
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ABSTRACTS OF RECENT DECISION. 





SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


INTEREST AFTER MATURITY—CONTRACT TO 
Pay.— This was an action upon bonds is- 
sued by the town of Ohio, the plaintiff in error, 





ee ee a ee eS eS ee eh Ue hlUCUmerlCUrlCUmre Oe 











THE CENTRAL LAW JOURNAL. F§ 








and upon certain unpaid coupons attached to 
them. The bonds were issued by authority of 
the act of the legislature of Illinois of March 25, 
1869, referred to in the case of Town of Walnut 
v. Wade, [12 Cent. L. J. 598]. That case decided 
every question raised in this,except one. That ques- 
tion relates to the matter of interest on the bonds. 
The bonds sued on bore interest at the rate of ten 
per cent. per annum. In entering judgment, the 
court below included interest upon the bonds at 
that rate from their maturity until the date of the 
judgment. This was assigned for error because, 
there being no agreement in the bonds to pay in- 
terest after maturity, it was claimed that no in- 
terest at all should have been allowed on them after 
they fell due, but that,if any interest was allowed, 
it should have been computed only at the rate of 
six per cent. per annum, which is the legal rate 
in Iltinois. At the date of the bonds sued on, the 
law of Illinois fixed the rate ot interest at six 
per cent. per annum where it was not settled by 
the contract, but allowed parties to contract for 
any rate not exceeding ten per cent. per annum. 
No authority is cited by the plaintiff in error in 
support of the proposition that no interest shauld 
have been allowed on the bonds after maturity. 
The plaintiff in error relies upen the case of Hol- 
den v. Trust Co.,100 U.S. 72, to support the 
claim that only six per cent. interest should have 
been computed on the bonds after their maturity. 
That case arose in the District of Columbia, where 
substantially the same regulations on the subject 
of interest were prescribed by statutes as in Il- 
linois. The court in that case said: ‘The rule 
heretofore applied by this court, under the cir- 
cumstances of this case, has been to give the con- 
tract rate up to the maturity of the contract, and 
thereafter the rate prescribed for cases where the 
parties themselves have fixed no rate.’’ But the 
court added: “When a different rule has been es- 
tablished, it governs of course in that locality. 
The question is always one of local law.”’ A 
different rule has been established in Illinois by 
the decisions of the Supreme Court of that State. 
In Phinney v. Baldwin, 16 Lllinois, 108, it was 
held that a note given for a sum of money, bear- 
ing interest ata given rate per month, continues 
to bear that rate of interest as long as the prin- 
cipal remains unpaid. This rule was followed by 
the court below in computing the amount of the 
judgment in this case. There is, therefore; no 
error in the record, and the judgment of the cir- 
cuit court must be affirmed. In error to the 
Circuit Court of the United States for the North- 
ern District of D[linois. Opinion by Mr. Justice 
Woops.— Town of Ohio v. Frank. 


INJUNCTION —SALE IN PARCELS—DISSOLU- 
TION.—We think the court below was right in 
dissolving the injunction which had been obtained 
in the State court, and dismissing the bill. There 
can not be a doubt from the evidence that the 
Magenta plantation contains in fact the full 


quantity of land which was guaranteed, and that 
the deficiency, if there is any, arises from a mis- 








take in the description of one of the parcels in- 
tended to be conveyed. The grantee was put in 
actual possession of the whole plantation, and he, 
and those claiming under him, have never been 
disturbed since. No person has ever set up any 
adverse claim whatever, either to the possession 
orthe title. The complainants have shown no 
reason to fear that they will ever be disquieted, 
and certainly they have not proven that they 
were in danger of eviction. They have never 
asked a correction of the mistake in the descrip- 
tion, if any there is, and it is by no means cer- 
tain that the language of the whole deed does 
not really embrace what itis claimed has been 
omitted. What we have thus said applies to all 
the alleged defects in the title. No adverse claim 
has been set up by any one, and, so far as any- 
thing appears, there is no danger whatever that 
the complainants will be disturbed in their pos- 
session, either because patents have not been is- 
sued, or because Mrs. Delhommer was not 
authorized by the court to obtain a judicial sep- 
aration of property. The fact that the sheriff ad- 
vertised to sell in parcels, presents no ground for 
aninjunction. As the injunction granted by the 
State court has been dissolved, and the bill dis- 
missed, we need not inquire whether the pro- 
ceeding by executory process in the State court 
was removed tothe circuit court or not. The 
parties may now proceed with the execution of 
that process in such manner as they shall be ad- 
vised is proper. The appellants can not object to 
such removal as was actually effected to the cir- 
cuit court, because it was brought about on their 
application. Affirmed. Opinion by Mr. Chief 
Justice WAITE.—Seward v. Comeau. 
EsTOPPEL — ACCEPTANCE OF MONEY IN Par- 
MENT FOR CARRYING MAILS.— The appellant 
brought suit in the Court of Claims for the 
amount which it asserted to be due for carrying 
the mail between the city of Philadelphia and 
Chester, from July 1, 1873, until March 31, 1877, 
and recovered a judgment for what was claimed 
as to all the time mentioned, except the period 
between July 1, 1873, and December, 1875. The 
service was rendered under a contract to carry 
the mails from Philadelphia to Port Deposit, in 
the State of Maryland, by rail, and part of the 
road over which it was carried was that part of 
the Philadelphia, Wilmington and Baltimore Rail- 
road which lies between the city of Philadelphia 
and Chester. ‘This latter company also carried 
mails over its own road between these points,and 
continuously to Baltimore. The Postmaster- 
General, after the act of March 3, 1873, required 
all the mails carried over these routes to be 
weighed, and made repeated adjustment of the 
sums due to each company, and the amounts so 
found were paid, aud received without objection 
or protest from July 1, 1873, to December 4, 1875. 
At that date the appellant notified the Postmas- 
ter-General that he had not been paying them 
enough, im fact, had only been paying them for 
the distance between Chester and Port Deposit. 
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It turned ovt that the Philadelphia, Wilmington 
and Baltimore Company had been receiving the 
compensation for all the mails carried over its 
road between Philadelphia and Chester, though 
the appellant company had the contract for so 
much of that mail as went from Philadelphia to 
Port Deposit and intermediate points. The Post- 
master-General insisted that he was right, and re- 
fused to pay claimant, though the mail was still 
carried under the existing contracts until March 
31, 1877. The Court of Claims found in favor of 
the claimant company. and rendered judgment 
for the sum due after the notification and demand 
of December 4, 1875, but held the company es- 
topped by its acquiescence in the adjustments and 
the payments it had received without objection or 
protest from July 1, 1873, to that period. In this 
we think the Court of Claims was right. It must 
be held to have known on what basis of weight 
and distance these adjustments were made. They 
were made frequently, and the sums which, by 
those adjustments, were due to each company 
were paid monthly or quarterly. If the claimant, 
during all this time, stood by contentedly and 
saw the money which it now claims paid to the 
other company, and received and receipted for 
the money paid it on that foundation, it would be 
inequitable to permit it now to retover, and thus 
make the government pay it twice. For the time 
the mail was carried after this notice or assertion 
ef the present claim, it has recovered judgment’ 
and the government has not appealed. For what 
it lost by its neglect in making claim on these set- 
tlements when receiving payment, it must submit 
to loss. Judgment affirmed. Appeal from the 
Court of Claims. Opinion by Mr. Justice MiL- 
LER.—Philadelphia, etc. Vo. v. United States. 
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SUPREME COURT OF KANSAS. 
June, 1881. 


AGENCY—REPRESENTATIONS OF AGENT WITH- 
OuT AUTHORITY.—On May 31, 1878, one M, being 
the traveling salesman of a sewing machine com- 
pany, visited Lawrence to solicit purchasers for 
sewing machines of the company he represented. 
He said to defendant he was the general agent of 
the compary, and represented that the machines 
he was selling were superior to the St. John sew- 
ing machines, in the sale of which defendant was 
then engaged. He obtained an order from de- 
fendant for six machines with agent’s supplies, 
for $125, payable within 180 days from date. In 
the order signed by defendant it was provided 
“that the only condition under which this order 
is given is as stated herein, and that no agreement 
different from this can be made, except it be in 
writing and is signed by the general manager of 
the Victor Sewing MachineCompany.” The ma- 
chines were shipped by the company to the de- 
fendant upon the order, but certain hemmers and 
uckers, of the value of about $3, were not sent. 





The machines were not superior to the St. John 
machine, and did not work as well as represented 
by the salesman. The defendant was dissatisfied 
with them, and offered to return the property and 
cancel the contract. M, the salesman, took back 
the goods and released the defendant from the 
order. Held, that the company was bound by the 
declarations of its agent. and that the representa- 
tions not being true, and the terms of the order 
having never been fully complied with by 
either the principal or agent, the company was 
not entitled to recover upon the order after such 
return of the goods. Aflirmed. Opinion by 
Horton, C. J.—Victor Sewing Machine Company 
v. Rheinschild. 


MORTGAGE — ASSIGNMENT OF NOTE AND 
MORTGAGE—SATISFACTION TO ORIGINAL MORT- 
GAGEE.—1. Where a mortgage on real estate is 
given to secure the payment of a negotiable note, 
and before the maturity of the note, the note and 
mortgage are transferred by indorsement to a 
bona fide holder, the mortgagor, although having 
no notice whatever of such assignment and trans- 
fer, can not thereafter pay off the note or mort- 
gage to the mortgagee so as to defeat the real 
owner and holder thereof from recovering. Such 
a holder takes the mortgage as he did the note. 
2. H executed to B,on February 25, 1873, two 
negotiable promissory notes payable to B or or- 
der, for $500 each, one payable November 1, 1874, 
and the other November 1, 1875, with interest at 
the rate of 7 per cent. per annum. To secure the 
payment of the notes, H and wife, on October 20, 
1873, executed to B a mortgage on real estate. 
Before the maturity of either of said notes, they 
were duly assigned by indorsement thereon to 
one E, who is the bona jide owner and holder of 
the notes and mortgage. On the 9th of March, 
1875, without the knowledge or consent of the 
owner and holder of the notes, H and wife exe- 
cuted to the original payee in full payment and 
satisfaction of the notes, a conveyance of seventy 
acres of the land embraced in the mortgage, sup- 
posing such mortgagee to be the owner of the 
notes and mortgage, upon his statement that the 
notes were in his possession at his home, and that 
he would destroy them. Held, that as the payee 
was not the holder of the notes and mortgage, 
and had no possession of them,and was not entitled 
to receive money or other property in payment 
therefor, the conveyance of the land to him did 
not pay or discharge the notes or mortgage, or pre- 
vent the bona fide holder from recovering thereon. 
3. After certain negotiable notes, payable to the 
order of H, and a mortgage on real estate execu- 
ted to H to secure the same, had been duly trans- 
ferred by indorsement before maturity, the mort- 
gagor, without actual notice of such transfer, 
made a conveyance of land to the mortgagee, to 
pay the notes and satisfy the mortgage, without 
the knowledge or consent of the real holder and 
owner of the notes and mortgage; and thereafter 
the mortgagor and mortgagee went together to 
the = ffice of the register of deeds in the county 
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where the mortgage was recorded, and procured 
the register to write a discharge and satisfaction 
of the mortgage on the margin of the record, 
which was signed by the mortgagor and attested 
by the register of deeds. Held, such entry, not 
being signed by the mortgagee or his attorney, 
assignee or personal representative, was no dis- 
charge or release of record of the mortgage pur- 
suant to the statute, and, at most, as to third par- 
ties, was a mere written statement on the part of 
the mortgagor in favor of his own interest, that 
he had paid the mortgage, which could not preju- 
dice the rights of the bona jide holder of the notes 
secured by such mortgage. Sec. 5, chap. 60, 
Comp. Laws of 1879. 4. The Lona jide holder of 
negotiable paper transferred to him by indorse- 
ment thereon before maturity, and secured by real 
estate mortgage, need not record the assignment 
of the mortgage, or bring home to the mortgagor 
actual notice of such assignment in order to pro- 
tect himself against payments made after the as- 
signment without his knowledge or consent, by 
the mortgagor to the mortgagee. 5. Sec. 3, ch. 
68, Comp. Laws of 1879, may be interpreted as 
having application to mortgages standing alone, 
or those securing debts and notes of a non-nego- 
tiable character only. With this interpretation, 
the statute is not nugatory, and has ample room 
for operation, without being extended to mort- 
gages given tosecure negotiable paper transferred 
by indorsement before maturity. Reversed. Opin- 
ion by Horton, C. J.—Burhaus v. Hutcheson. 





SUPREME COURT OF NORTH CAROLINA. 
January Term, 1881. 


CRIMINAL LAw — PRISONER’S RIGHT TO BE 
PRESENT DURING THE TRIAL.—A prisoner has a 
right to be present at every stage of the trial. The 
favt that the counsel for the accused was present 
and assented to the rendition of a verdict at the 
judge’s room at night, can not waive the prison- 
er’s right to be present. They had no power to 
bind the prisoner by any such waiver, even if any 
was intended. It does not follow, however, that 
because a verdict is rendered in the absence of a 
defendant, he is entitled to a discharge; it is 
merely a mistrial, and the verdict should be set 
aside and the prisoner tried again. PER CURIAM. 
-—State v. Jenkins. 

DEVISE — CONSTRUCTION —‘*HIM AND HIS 
HeErrs.’’—A devise is made to ‘‘Henry, and that 
he have the use of it during his life, and if he 
should die with a lawful child, then to him and 
his heirs forever,” etc. The words ‘‘to him and 
his heirs’’ refer to the devisee Henry, and enlarge 
his pending life estate into a fee, upon his death 
leaving a lawful child. The will having been ex- 
ecuted since the act of 1827, it must be pleaded by 
force of the enactment, as if the testator had 
added to the words immediately preceding the 
limitation of the words “living at the time of his * 





death or born to him within ten months there- 
after.” Reversed. PER CURIAM.—Hathaway v. 
Harris. 


PRACTICE — PLEADING — CoUNTERCLAIM.— 
If the plaintiff wishes to raise the question 
whether a counterclaim could be pleaded in 
an action to recover land, he should demur to the 
answer and thereby raise an issue of law, from 
the judgment upon which an appeal would lie; 
or he may go to trial and object to an issue under 
the counterclaim, have his exceptions noted, and 
if that be ruled against him and the action final- 
ly determined adversely to him, he can have the 
benefit of his exceptions upon appeal; but from 
the refusal of the judge to strike out the counter- 
claim no appeal will lie. Appeal dismissed. PER 
CURIAM.—Turiington v. Williams. 





SUPREME COURT OF MISSOURI. 
June, 1881. 

DAMAGES—WEIGHT OF EVIDENCE—INSTRUC- 
TIONS.—In an action under the 43rd section of 
the damage act, for killing a mare upon defend- 
ant’s road, where by law it was required to be 
fenced, there was evidence that she was seen on 
the track at night, was found dead next morning 
inadeep stone culvert on defendant’s right of 
way, With scratches on her hind legs, and there 
were horse tracks just above the mouth of the 
culvert coming slanting from the road. It will not 
be held that the evidence did not tend to prove 
that the mare was killed on defendant’s road, or 
was wholly insufficient to support the verdict 
This court will not reverse a judgment, because 
the weight of evidence in its opinion is against 
the verdict. An instruction to the effect, that if 
the mare got upon the track at a place where the 
company was bound to fence, and had failed to 
do so, and was killed while on the track by a train 
of defendant’s cars, they should find for plaintiff, 
is not erroneous. The same accuracy is not re- 
quired in instructions as in pleading, and they are 
to be considered with reference to all the evi- 
dence in the case. The facts givenin the instruc- 
tion substantially embrace the fact that the mare 
got upon the track and was injured in conse- 
quence of the failure of the company to fence the 
road. Affirmed. Opinion by Henry, J.—Moore 
v. Mo. Pac. R. Co. 


BURGLARY AND LARCENY—CONFESSIONS—IN- 
DUCEMENTS.—The defendant, upon an examina- 
tion before a justice on a charge of burglary and 
larceny, the constable and one Jacobs and John 
McKay being present, was told by the said parties 
it would be better for him to tell all about the 
matter, and executed a bond in the sum of $1,000, 
conditioned that if defendant would confess, he 
should not be prosecuted. Jacobs with others 
signed this bond, and the prisoner confessed his 
guilt, but on the same day was given in charge of 
one Procter, an officer, who carried him to jail. 
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On the way to jail defendant confessed his guilt 
to Proctor, who held out no inducements, and 
was not present at the preliminary examination, 
and knew nothing of the execution of the bond. 
On the trial Proctor testified as above. Defendant 
offered to prove by Jacobs the giving of the bond 
and promise of immunity from prosecution, 
claiming that this was such an inducement as 
rendered the subsequent confession to Proctor in- 
competent. Jacobs’ testimony was excluded. 
Heid, that this was error, and that the inducement 
was such as to render the confession to Proctor 
inadmissible, defendant still being under the in- 
fiuence of the promise when the confession was 
made to Proctor. Confessions once obtained by 
hope or fear render subsequent confessions inad- 
missible, unless it is shown that when such sub- 
sequent confessions were made, the original in- 
fluences had ceased to operate. Whart. Am. Cr. 
Law, vol. 2, sec. 694; 2 Russell on Crimes, 833. 
If defendant was guilty of both burglary and lar- 
ceny, it is grand larceny regardless of the value 
of the goods; but if acquitted of the burglary, 
the degree of the larceny depends upon the value 
of the goods. Reversed andremanded. Opinion 
by Henry, J.—State v. Brown. 


INSURANCE — APPLICATION—WHEN MISREP- 
RESENTATIONS WILL AVOID THE POLICY. — 
Plaintiff instituted this suit to cancel a policy of 
insurance issued by it to defendant and wife, and 
also a certificate of adjustment of loss and a prom- 
ise to pay $710 given by plaintiff to defendants, and 
to restrain all of defendants from negotiating or 
disposing of said certificate or promise to pay. 
The property insured was valued at $1,000—the 
house at $475, and personal property at $525. It 
was destroyed by fire. The evidence tended to 
show that defendants represented in their appli- 
cation for insurance, that the fee-simple title to 
the land on which the house was situated, was in 
the assured. The evidence offered by plaintiff 
showed that, when the risk was taken, the title to 
said land was in the United States, and was ac- 
quired by one Garrett, about six months after the 
policy was issued, and was never in the ussured. 
It was admitted in the pleadings that it was a 
condition of all the policies issued by plaintiff, 
and of the one to defendants, that if any of the 
facts stated in the application were untrue, said 
policy should be void. The application effered in 
evidence, and improperly rejected, showed that 
the fee simple was represented to be in the as- 
sured; the other evidence showed this to be un- 
true, and the pleadings admitted that it was a 
condition of the policy that if any fact stated in 
the application was untrue, the policy should be 
void. The untruthfulness of the statement as to 
title not being discovered until after adjustment, 
the judgment of the court for defendants was 
clearly erroneous, and the policy was void as to 
the dwelling house, and defendants should have 
been restrained from collecting so much of the 
promise to pay as was based on the destruction of 
the house. Lochner v. Home Mutual Ins. Co., 17 








Mo. 247; Koontz v. Hannibal Sav. & Ins. Co., 42 
Mo. 126. Andif the claim of plaintiff’s counsel, 
that the stipulation of the policy, ‘‘that if the in- 
terest of the assured in the property, whether as 
owner, trustee, consignee, factor, mortgagee, 
lessee or otherwise, is not truly stated, * * * 
then, and in every such case, this policy shall be 
void, and the assured shall not be entitled to recov- 
er from the company any loss or damage which 
may occur in or to the property hereby insured, 
or any part or portion thereof,’ is, in fact, as 
stated, plaintiff would be entitled to full relief 
prayed for, and if itso appear on re-trial -of the 
cause, the court will enter such a decree as is 
above indicated. Reversed and remanded. Opin- 
ion by NORTON, J.—American Ins. Co. of Chicago 
v. Barnett. 








QUERIES AND ANSWERS. 





QUERIES. 

7. Atestator devises real estate (particularly de- 
scribed) to A 2nd B, and directs that they pay to C, 
D and F certain legacies given them inthe will. Af- 
ter the death of the testator, a stranger sues and re- 
covers an undivided half of the land devised to A and 
B. Will the legacies to C, D and F abate in propor- 
tion to the diminution of the land devised, or will the 
legatees be entitled to their full legacies out of the 
land remaining, notwithstanding the loss to the de- 
visees of one-half? — 





8. Section 6837, 2nd volume of Missouri Revised 
Statutes of 1879, in relation to suits for back taxes, 
provides that suits shall be prosecuted “against the 
owner of the property.’’ Now, does this statute re- 
quire the owner of the legul title to real estate to be 
made a party defendant, or 1s it necessary to make all 
mortgagees and holders of debts, secured by deed of 
trust on the land, parties defendant, as wellin order 
for purchaser at tax sale to acquire a good title to land 
sold? And does it make any difference in this respect 
whether debt secured by deed of trust or mortgage 
is due or not? If the mortgagee, or party holding 
claim secured by deed of trust, were not made party 
defendant in the tax suit, could not such person, after 
tax sale, redeem by tendering to purchaser at tax sale 
the amount he may have bid? 8. 





9. The Constitution of Louisiana, art. 171, provides, 
in substance, that no one who has been a defaulter, 
shall be eligible to office. A, a sheriff, under pro- 
ceedings instituted under that article, is ousted by a 
final decree of the Supreme Court of the State; and, 
by the same decree, the office of sheriff is declared 
vacant. Article 118 of the same Constitution provides 
that the coroner shall act for and in place of the sher- 
iff, whenever there shall be a vacancy in the office of 
sheriff. A, within ten days from the judgment oust- 
ing him, obtains from the Federal Supreme Court a 
writ of error and supersedeas. B, the coroner, takes 
possession of the office, and refuses to deliver the 
same to A, on the ground that the decree of the State 
court bas been executed, and it must be permitted to 
stand, because the rule that a writ of error stays pro- 
ceedings has no application toa State Court. Which 
of the two is legally entitled to hold the office, until a 
decision is rendered by the Federal ree oe 

Thibodaux, La., June 28, 1881. C.F. K. 
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RECENT LEGAL LITERATURE. 





HINE AND NICHOLS ON ASSIGNMENTS OF LIFE 
PoLiciEes.—Law of Assignments of Life Poli- 
cies,by C. C. Hine and W. 8. Nichols, New 
York: 1881. Office of the Insurance Monitor. 
This 150 page contribution, to what Judge 

Thompson used to call the ‘‘Mosquito Fleet,” 

treats of one of several very interesting questions 

in the law of life insurance. The plan of the 
book is a convenient one, the several chapters 
being devoted to such topics as “The Essentials 
of an Assignment,’”’ ‘‘What Interest Passes by 

Assignment,’ ‘*‘Who may be an Assignee, and 

herewith of Insurable Interest,’’ and ‘*Wives’ 

Policies.” For style, the book does not offer 

much a priori investigation or discussion, but aims 

principally at a fulland fair statement of points 
that have been decided by the courts. The state- 
ments thus made, though not exhaustive, are so 
full as to prove of great service to all lawyers who 
may wish to examine any branch of this subject, 
as well as to that class of insurance agents, who, 
like Mr. Hine, the author of the book, are able to 
do some original thinking. Upon the deeply in- 
teresting topic of ‘“‘Insurable Interest’’ there is a 
correct statement of the doctrines of the courts, 
and a sufficiently full one for the purposes of this 
monograph. Two defects are apparent in the 
book. In several instances, points, upon which 
there is little or no accord in the rulings in differ- 
ent jurisdictions are dismissed with vague and un- 
satisfactory statements, which appear like confes- 
sions of inability to aid the reader or the student. 
At p. 73, it is said, ‘*A father may or may not be 
justified in insuring the life of a son, ora brother, 
that of a brother, ete.’’ This is charmingly in- 
definite. The varying statutory provisions of 
different localities are tossed off as follows: ‘In 
several of the States the right to assign is ex- 
pressly conferred by statute, especially in the case 
of wives’ policies,’’ (p. 87). «In a few States, 
the party paying the preminum on a wife’s policy 
is authorized by statute to control it in case of 
the death of the beneficiary”’ (p. 92). ‘In some 
of the States, though not in all, the husband must 
join in an assignment by the wife’’ (p. 90). Brief 
classifications of these varying regulations would 
not have expanded the monograph unduly, and 
would have aided the lawyer in New York, St. 

Louis or any other city, to know the statutory 

rules affecting policies held in any of the differ- 

ent States. The system of citations is at fault in 
this book. ‘The case of Cammack v. Lewis is cited 

five times, in as many different ways, viz., p. 15.1 

Ins. Law J. 679; p. 73, 2 Ins. Law J. 679; p. 78, 

2 Ins. Law J. 659; p. 75, 15 Wall. 543; p. 86, 15 

Wall. 644. Williams v. Corson is cited three 

times, and each time in a new way, viz.: p. 99, 

Ten. Ch. Ct. 1875 (referring to no book at all); 

p. 95, 2 Tenn., Ch. 269; and p. 109, 5 Ins, Law J. 

315. Our readers who find the case in 2 Tenn. 


chancery reports, will see the incorrectness of 
Hine and Nichols’ citations. 


At page 82 is cited 








a case from 5 Ins. Law J., without name. At page 
112 is cited a Missouri case; and at page 118 are 
cited a Tennessee case and a Pennsylvania case, 
without any statement in either instance of the 
book and page where the case may be found. 
Throughout the book, numerous cases which have 
been printed in the Insurance Law Journal, are 
cited from that series, notwithstanding very many 
of them have also been published in this and 
other law journals, and numbers of them are also 
published in the regular State or Federal reports. 
This looks like an attempt to advertise our excel- 
lent contemporary at the expense of other jour- 
nals and magazines. We could name more than 
one case, pertinent to the topics, which the CEN- 
TRAL LAW JOURNAL has published, but to which 
no reterence is made in this monograph. Cita- 
tions should always be made to the regular series 
of reports when practicable, and to all the differ- 
ent law journals, if any, in a book like this de- 
signed for the use of the entire profession, some 
of whom will have one means of acccess to the 
floating cases, and some another. A book calcu- 
lated to be of so general use, should not be made 
a tender to any law journal, even so good a one 
as that edited by the author of this book. 


WATERMAN ON SPECIFIC PERFORMANCE. A 
Practical Treatise on the Law relating to the 
Specific Performance of Contracts. By Thomas 
W. Waterman. New York, 1881: Baker, Voorhis 
& Co. 

One of the most distinctive features of equity 
jurisdiction is that by which it compels the spe- 
cific performance of certain classes of private 
contracts. In this field especially, it does its dis- 
tinguishing work of supplementing the defects 
and inefficiencies of the jurisdiction of courts of 
law. This circumstance furnishes sufficient rea- 
son for a treatise on this especial jurisdiction and 
its incidents. The inherent difference in this pre- 
cise respect between the two systems of jurispru- 
dence, is thus generally, and at the same time 
tersely stated, in language adopted by Mr. Water- 
man from the work of Mr. Fry on the same sub- 
ject: ‘The common law treats as universal a 
proposition which is for the most part, but not 
universally, true, namely, that money is a 
measure of every-loss. The defect of justice, 
which arises from this universality of the legal 
principle, is met and remedied by the jurisdiction 
of courts of equity to compel specific perform- 
ance.’’ The fact that in this respect courts of 
equity aim to supplement the common-law juris- 
diction, is shown by the solicitude, clearly eluei- 
dated by Mr. Waterman, with which they first 
examine every case, in order to see if there be a 
complete legal remedy. If there be none, or if 
the legal remedy be in any respect embarrassed 
or insufticient, equity requires specific perform- 
ance, either as a substitute for, or an addition, 
either precedent or subsequent, to the legal rem- 
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edy which is measured by money. The plan of 


Mr. Waterman’s work, like that of Mr. Fry, di- 
vides the substantive from the adjective law of the 
subject. Mr. Story, in his equity treatise, devoted 
considerable space to this subject. But as the 
central thought, in his treatment of all matters of 
equity, was jurisprudence or practice, he had no 
occasion to, and did not, adopt this division of 
the subject. The assistance which orderly stu- 
dents of this branch of the law will derive, from 
finding the authorities classified according as they 
treat of the substantive features of the law, or of 
mere procedure, will be obvious. The very title 
of ‘‘Specitic Performance” suggests that much of 
the jurisprudence of the subject must pertain to 
the remedies afforded to the litigants. Hence itis 
not surprising to find that ef Mr. Waterman’s 750 
pages, less than one-tenth refer to the substantive 
part of the law. About the same space is devoted 
to an exposition of the manner in which this 
especial jurisdiction may be invoked by a plaint- 
iff; by far the larger portion of the work being 
given up to a discussion of defenses which may 
be interposed. These defenses are discussed in 
seventeen chapters, in each of which some sepa- 
rate defense is treated quite fully. The admirable 
plan of the work is in the main carried out with 
praiseworthy care and fullness. We regret, how- 
ever, to notice certain defects. The subject of 
specific performance of agreements to insure is 
dismissed with these few words: ‘‘Section 32. 
Specific performances may be decreed of a con- 
tract to insure; and, if a loss has occurred, the 
court will not turn the plaintiff over to an action 
at law, but will decree payment.’’ We think the 
substantive law of this particular subject worthy 
of more extended presentation. Under the head 
of injunction, considered as incident to plaintiff's 
action, isa very full statement of the late de- 
cisions which allow the manager of a theater to 
restrain his recalcitrant employee from perform- 
ing at a rival establishment, although the courts 
are unwilling to try to ‘“‘make a swallow sing, 
which can sing but won’t sing.’’ But in the pre- 
vious discussion of the substantive branch of the 
law, this subject is referred to, only to state as 
one example of a contract, of which specific per- 
formance is refused, an agreement ‘‘to perform at 
a theatre,’’ which is qualified by a foot note con- 
taining a general reference to the section which 
treats of injunctions in such cases. Five pages 
later, under the head of ‘‘Sale of Geod Will,’’ it 
is observed that ‘‘an agreement not tv write dra- 
matic pieces for any other theatre than the Hay- 
market, was enforced by injunction.’”’ These in- 
stances show deviation from the very excellent 
plan which the author adopted for his work. The 
style of the work is, as a rule, clear and Jucid,and 
propositions of law are generally stated without 
redundance or ambiguity. We can not, however, 
approve such a statement as this,on page 13: ‘The 
fact that the complainant has a possible remedy 
at law will not defeat the jurisdiction of 


equity, especially where such legal remedy j 





has been rendered doubtful by the fraud of the 
defendant;”’ for which double proposition the 
authority of a single case is cited. The book, as 
a whole, is a valuable contribution to our Ameri- 
can system of legal text books. Of especial mer- 
it are the two longest chapters in the book, of 
about one hundred pages each, which are de- 
voted to a discussion, one of the Statute of 
Frauds, and the other of Misrepresentation, 
Fraud or Mistake, when interposed as a defense 
against specific performance. P. . 








NOTES. 





——A fellow by the uname of Morey was recently 
tried before Squire Reuben Playford, of Burling- 
ame,, Kas., on the charge of having assaulted and 
whipped his wife. After the court heard the tes- 
timony it pronounced a judgment that, upon 
mature reflection, did not satisfy the court’s con- 
science. The following docket entry was then 
made, which is copied verbatim from the trans- 
cript now on file in the district clerk’s office: 


STATE OF KANSAS, i om 
OsaGE County, f° 


State of Kansas, plaintiff, 


v. 
A. F. Morey, defendant. 


I would hereby reconsider and modify the judg- 
ment in the above entitled cause wherein the de- 
fendant, A. F. Morey, was sentenced to be con- 
fined one hundred days in the jail of Osage 
County, State of Kansas, and to pay a fine of $5 
and costs, to imprisonment in the jail of Osage 
County, Kansas, thirty. days from the date of his 
confinement to said jail, to-wit: The 22d day of 
March, 1881, and pay the five dollars and costs he 
was adjudged to pay in former judgment in the 
case; this upon the condition that he depart from 
Osage County, Kansas, and to forever stay away 
from said county in said State, and in the event 
that the said A. F. Morey return to Osage County, 
Kansas, upon such return the former judgment 
and sentence is to be in full force. 

Witness my hand this 9th day of April, 1881. 

R. F. PLAYFORD, 
Justice of the Peace. 


I certify the foregeing is a true copy of modified 
judgment as it appears upon my docket. 
R. F. PLAYFORD, 
Justice of the Peace. 


Morey,s time was up on March 9th. We have 
not yet been advised whether he has entered upon 
the balance of his sentence or not. It is to be 
hoped, however, that the court will see that its 
order is fully complied with. 








